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AUSTIN {/3 !

GERALD C. MANN '
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Honorable Geo. H. Sheppard g”
Comptroller of Public Agcounts
Austin, Texas

‘ Dear Mr. Sheppard:
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Artiocle 834 of the Revised Civil Statutes provides:
C "The Board of Control shall purchase all
the supplies used by each Department of the
State Government, including the State Prison
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System, and e ach eleemosynary institution,
Normal school, Agricultural and Mechanisal
College, University of Texas, and each and

all other State schools or Departments of

the State Government heretofore or hereafter
oreated., Such supplies to include furniture -
and fixtures, techniocal instruments and books,
and all other things required by the differ-
ent departments or institutions, except striot~
ly perishable gooda,.”

We have several times held that this statute
evidenced a State polley that supplles, equipment and like
things required by the different dspartments or institu-
tions of the State ghould be purchased upon contraet made
by the Board of Control, Coples of these opinions have in
moat instances been given to you, and, of course, are in
your files,

There 18 no ocecasion for departure from this es-
tablished rule in the absence of some statutory authority,
either expressly given, or by necessary implication.

The Leglislature by Acta of the 434 Legislature
(1933) 1st. C. 8. p., 274, e¢h. 99, 8 1, has provided:

"The Leglslature of Texas does hereby
aoccept the provisions and-benefits of an Aot
of Congress passed June 2, 1920, amended June
5, 1924, entitled: 'An Aot to provide for the
promotion of Vocational Rehabilitation of per-
sons disabled in industry or otherwise, and
their return to oivil employment.?

"2. The Treasurer ¢f Texas be, and he l1s
hereby authorized and <'empowered to receive the
funds appropriated under said Aect of Qongress,
and 1s authorized to make disbursements there-
from upon the order of the State Board of Vo~
cational Hducation. The State Board of Vooa~
tional Education is empowered and inatructed
to co-operate with the terms and oonditions
expressed in the Act of Qongress aforesaid,
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"Sec. 2-a, The Voocational Rehabilita~
tion Division, through the Supervisor of
Rehabilitation, is authorized to receive
gifts and donations for rehabllitation work,
said gifts and donations to be deposited by
the Bupervisor of Rehabjilitation in the State
Treasury, subjeot to the matehing of same
with Federal Punds up to such amount as the
Federal Government may alloozte per biennium
to the State for sald work, and whiech has not
already been met with state appropriations

" for said biennium.® -

This Acet, in our opinion, does not repeal the
prior Aet (Artiecle 634) above quoted. There has been no
express Trepeal, and repeals by implication are not favor-
ed and will not be permitted except where the two Acts
apeak with reapeoct to the same subjeot matter, and are so
inconsistent as that both may not stand as the law upon
the gsubjeot at the same time,

The language of Artiole 2676-1, B 2 most nearly
in conflict with Article 634 is, "the Treasurer of Texas

* * * {8 aythorized to make diasbursements therefrom (funds
appropriated under the Act of Congress) upon the order of
the State Board for Vocational Education.” There is no
real oonfliet, it is only apparent,

Article 634 does not undertake to olothe the
Board of Control with final disecretion in the matter of
need of our institutions and departments for supplies or
equipment, 1t merely requires when that need is shown-to
the Board ofControl by proper request for requisition
the coniraoct for the purchase of such supplies or equ{p-
ment 1s to be made by the Board of Control rather than by
the department or institution making the requisition,-
This is eapeoially true in those cases where, as here, the
final discretion as to need is in the department or insti-
tution making the reguisition, '

Both Articles of the statute can stand, and
should "stapnd, and be given full force and effesct. By do-
ing 80, the State's poliey to require all departmental and
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ingtitutional supplies and equipment to be purchased
through the Board of Qontrol as a contract agency 1s
respected, without lessening the power of the State
Board for Vocational Education, as provided in Article
2675-1, 8 2, The sentral purchasing agency is an eco-
| nomical poliecy only.

Neither does the holding above indlgcated im-
palr or in anywlise disrupt the harmonious ¢ocoperation
between the 0ffice of Education of the United States and
-the -State of Texas through its State Board of Voocatlonal
Education, A careful reading of Vocational Division
Bulletin No. 113, revised 1938, issued by the United States
Department of Interior, confirms the correctness of ocur con-
clusion as the question of cooperation bestween the author-
1zed agencles ls concerned,

That wholesome cooperation contemplated and
demanded by the 0ffice of Eduoation, and expressly granted
and reciprocated by the lLeglislature of Texas, pertains to
the larger and humane work of distributing funds appro-
priated by the United States for vocsational rehabilitation,

We will next consider whether or not the Board
of Control whose duty it 1s as we have sesen to make pur- -
chases for the varlous state institutions and departments
may by approval of the oclaims of persons who have made aaie
of supplies or equipment dlreectly to an institution or de-
partment without the purchase having been made by the Board
of Control, gso thet such claims may be passed by the Comp=
troller for warrant in any event, and if so in what cases
or under what oclrcumstanoes such belated approval by the
Board of Control will authorize the payment of such a olaim,

Article 834a of the Revised Qivil Statutes is as
follows:

"Seo. 1. The Board of @Gontrol shall in all
public contracts to he let or awarded by it in-
vite blds and furnish proposals to those desir~
ous of bidding on sush forms as it may deem
proper, Sald Board may place any person, flm
or corporation so desiring on a State mailing
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liast which said list shall entitle said holder
to a ¢copy of the proposal on any contract that
i3 to be let., To be entitled to receive such
State mailing 1list, said holder shall first
pay in advance an annual service charge to be
determined by the Board of Control, which same
shall not be less than Five ($5.00f Dollars
nor more than Seven Dollars and Fifty ($7.50)
Cents,

"Sec. 2, Where any bidder or prospective
bidder, other than those appearing on said
State malling 1ist, desires to bid on any con-
trast to be let by seld Board, he shall pay
such amount for the proposal or proposals fur-
nished to him, es sald Board may determine is

- _Just and necessary; provided, however, 1n the
event sald Board finds that a service charge
mey work a hardship on some particular bidder
or olass of bildders, 1t may forego such charge
and shall be authorized to furnish such pro-
posals,

"Sec. 3. All amounts collected from the
annual service charge of those on the State
mailing liast or from proposals furnished shall
be deposited in the State Treasury in the name
of the 'State Board of Control Special Service
Account,' and enough of sald funds so collected
shall be uged by said Board and paid out as other
funds are to defray all necessary expenses and
charges in connection with the making and fur-
nishing of said proposals,” -

Article 831 of the statutes provides for the ap-
pointment of a g¢hief of the division of purchasing, and
subsequent articles further regulate the manner of making
purchases by the Board. ‘

These various atatutes make it clear that the
method of purchasing supplies and equipment prescribed by
the statutes is mandatory with the exceptiions contalned in
Articles 634, 660 and perhaps other pertinent statutes,

In other words, the Board of Control i1tself has no suthor-
ity to make purchases except in the manner preseribed by
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thesse gtatutes,

In Sluder va. City of San Antonio, 2 8. W. (2)
841 the Supreme Court held through an opinion written
by the Commission that a oity having entered into a con-
tract in a manner not authorized by law which contract was
therefore void should be held liable upon a quantum meruit
where it received the benefit of the contraot, the contract
being one which the oity had general power to make if it
had pursued the required formalities. It was pointed out
this was not making valld the original void contract, but
the liability was predicated upon the legal conception of
an implied agresment to pay for the value of the perform-
ance by the other party which had been accepted by the
city.

It is elementary law that where one without au-
thority so to 4o executes an instrument in the name of
another that other may by adoption or ratifiocation make the
contract his own, and will of course be bound by its terms.

A vold contract, however, may not be galvanized into life
by ratification, approval or adoption whatsoever. There 1s
no question of ratification involved in the present situa~
tion since ths contract was not the purported oontraat of
the Board of Control but was one executed by the State Board
of Vocational Education through 1ts director. Such contract
is invalid and void in that the State Board of Vocational
Education had no power to make such a contrast. It could
not, therefore, have validity imparted to it by any act of
the Board of Control whatsoever,

In such a case the Board of Control by approving
the purchase and sale claim thus unlawfully attempted mekes
the transaction its own purchase within the meaning of
Artiole 834 of the Statutes where the tranasasotion was one
the Board itself could have made in the manner attempted by
the ingtitution. The effeot of such approval of the claim
would be to make the purchase that of the Board of Control
in substantial compliance with the requirement of Article
634 of our statutes, The validity of such c¢laim would be
predicated upon the act of the Board in making the purschase
its own, and not upon any imparted validity to the original
void undertaking of the lnstitution.

Prom what we have sald it would follow that the
Board of Control would have no authority to approve a olaim
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for a ohase not made in accordance with the mandatory
provisions of the statute, Specifically, the Board of
Control would have no authority to approvs such a olainm
where the purchase was one required by the statutes to de
upon competitive bids, It could only be effuctive in those
cases where the purchase was one whioch the Board of Control
ltsglr could have umade in the manner attempted by the insti-
tutlon.

In this oconneotion we are of the opinion that if
these items of equipment or supplies were of such nature as
that conpetitive bids would de impossidle the law would
have no application to such a case, It does not require an
inpoasible thing.

If the items of purchase in the present case wers
such as that the purchase should have been nade upon Com-
petitive bids, then the Board of Control would have no au-
thority to approvs the audit for payment. If, on the other
band, the items were of such nature as that the poard could
have purchased them without competitive blds, then the
soard in its disoretion would have the authority to approve
the claim the affeot of which approval would in our cpinion
‘ve a substantial compliance with the statutes of purchass
and would sntitls the claim to be passed for a warrant of

payment .,

¥e have not considsered, and express no opinion as
to a oase where the supplies involved have been consumed at
the time the BDoard is callaed upon for an approval of the
oclaim, S5uch a case 1s not before us,

Yours very truly
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